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BEFORE THE TENNESSEE REGULATORY AUTHORITY
"Nashville, Tennessee

In Re: In the Matter of Notice of Rulemaking Amendment of
Regulations for Telephone Service Providers

Docket No. 00-00873

BELLSOUTH TELECOMMUNICATIONS, INC.’'S
COMMENTS ON PROPOSED RULES

During the oral comments Iin Docket 00-00873 on April 8,2004,
several questions arose with regard BellSouth’s practice and procedures in
other states. The following comments address those questions and our
concerns about several provisions in the proposed rules.

1. BellSouth’s Erlnergency Continuity Tariff has been filed in
Florida, Kentucky and South Carolina. That tariff explicitly states that it
applies in those situations' where a reseller abandons its end users, and
BellSouth’s intent in filing such tariffs was to address those situations. In
particular, these tariffs were intended to be used only in situations in which
a reseller will stop serving an unusually large group of customers. In cases
of smaller customer groups,lthe tariffs are not needed.

2. BellSouth negotlate; resale agreements with every reseller with
whom it does business. These agreements contain commercially-negotiated
terms and conditions that address the situation where a reseller fails to

maintain its account in accordance with the requirements of the agreement.

Furthermore, such agreemeﬁts are filed for approval by the TRA. Therefore,
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these proposed rules can only interfere with the provisions of agreements
that BellSouth and reselle:rs have voluntanly negotiated and which have
already been reviewed and épproved by the TRA.

3. BellSouth’s Erﬁergency Continuity Tariffs are filed and effective
in Florida, Kentucky and South Carolina. BellSouth’s experience in these
states has informed BeIIS'louth’s decisions regarding use of such tariffs
elsewhere in the region.

4. BellSouth initia‘IIy filed a tariff addressing continuity of service in
Florida to address a situatlé)n with one reseller serving a very large number
of customers.’ It was felt;at that time that this tariff would provide for a
more orderly way to handle the disconnection of such a large number of
end users. The Florida tariff explicitly states that it applies in those
situations In which BellSouth requests its application or the Commission
chooses to order application of the tariff. The intent was that the use of the
tariff would be limited to si{tuations, like the one for which it was designed,
involving very large customér bases.

5. In both Florida and South Carolina, the tariff has only been used
as 1t was intended, namely, terminating service to a reseller with a large
number of customers. Otherwise, the Commissions in these states permit
BeIlSoch to disconnect a reseller according to the terms and conditions of
the approved resale agreemfent between BellSouth and the reseller, without

regard for the tariff. :

i
' This reseller’s customer!base was roughly 300,000 end users. The reseller does
not operate in Tennessee. ;
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6. In Kentucky, iBeIISouth Is expected to use the Emergency
Continuity Tariff in all cases where a reseller is disconnected. BellSouth has
found this requirement to ble burdensome and unnecessary to handle the few
situations that have arisen in that state. This unexpected use of the tariff
has given BellSouth concerns about introducing similar tariffs elsewhere.

7. Section 3(a) of the proposed rules states that the underlying
carrier is allowed to disconnect the reseller after a 48-hour notice and
approval by the Authorlty chairman if there 1s evidence of fraud or abuse or
unreasonable interference ‘with the underlying carrier’'s network. J This
provision is problematic in that it requires the submission of “evidence” and
implies some sort of emergency review and ruling by the Authority
chairman. A 48-hour intejzrval to meet those requirements is extremely
unrealistic.

8. Section 3(b) 01:‘ the proposed rules requires the reseller to give
written notification to its: customers, or make arrangements with the
underlying carrier to place an intercept recording on the end-user’s telephone
line advising Its customers: that their service will be terminated on a day
certain. Such notice shall be no less than ten days prior to the date of
disconnection. With regarcii to the intercept option, BellSouth has several
comments: ;

a. BeIISoutt; is unaware of any way to place an intercept
message on individual telepfhone lines to operate in this manner. Currently,

the network directs a caller to an intercept message in a finite number of
!
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well-defined situations. BellSouth I1s unaware of any way to use an intercept
message to inform an end dser In this manner described in this subsection.

b. BellSouth has used a service known as “BackTALK” to
notify customers in limited situations. “BackTALK” refers to an automated
dialing and announcement system that dials a customer’s telephone number
and plays a recorded message when the line is answered (either by a person
or by an answering machine). “BackTALK” was not designed for this
purpose, and it is certainly not a “cure all” for providing notice for the
reasons discussed below. ;Furthermore, BellSouth cannot comment on the
avallability of this or a similar capability for other incumbent/underlying
carriers.

C. Preparat!on of the “BackTALK” message and dialing
arrangement requires approximately one week. [f this method were used to
satisfy the requirements of;Sectlon 3(b), the reseller would have to closely
coordinate with BeIISouthE well in advance to provide the necessary
information. This close coordination is highly unlikely since the reseller is, at
this point, unwilling or unable to pay its bills to BellSouth. Moreover, during
the week of work needed to initiate a “Back TALK” announcement, the list of

numbers will become stale. This presents a serious problem and risk of

1
i

customer confusion becausée it creates the potential for an end user to port

i
its number to a new CLEC }and still get a “BackTALK” message due to the

time lag between getting a list of numbers and sending the message.

I
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d. BellSouth’s use of “BackTALK” in the context of reseller
default has been very Ilmltéd. To date, BellSouth has used “BackTALK” for
one day in Florida before I‘the reseller filed for bankruptcy and use of the
recording was stopped. If’BackTALK” was used once in North Carolina,

Louisiana and Georgia, and four times in Kentucky.
I

e. Although costs have not been tracked in those instances
where “BackTALK” has béen used, it is without question that BellSouth
would incur some cost to develop a “BackTALK” message, determine the
telephone numbers to beidialed with this message, and implement the
“BackTALK” message. Th:ie proposed rules fall to provide the underlying

carrier with any means of recovering any of the costs that would be incurred

I

to effectuate the rule. Instead, 1t appears to presume such notice services
|
will be provided by BellSouth free of any charge.
f. In addition to the foregoing concerns, there are numerous

regulatory 1ssues not addre$sed by the proposed rules relating to the use of

a “BackTALK"-type automa:ted notice service. “BackTALK” is a system in
which a pre-recorded message Is played to an end user who is reached by an

automatic dialing device. ‘As the TRA is aware, the use ‘of auto dialing

1
i

equipment and the placing of unsolicited calls to end users is the subject of
!
both federal and state law. | No provision is made in the rules to address the

i

|
conflicts between the requirements of the rule and the requirements that

must be followed when using auto dialing equipment to place unsolicited

calls to end users pursuant to federal and state law. As an example, federal

|
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law requires that any pre-recorded message played over the telephone on a
|

call placed with an auto dilallng machine must identify the entity on whose
behalf the call is made. BellSouth objects to being reqﬁired to state that a
message of this type is being made on its behalf under these circumstances
for several reasons. First, BellSouth is not, of its' own volition, making such
a call. Second, BelISouthi anticipates that its competitors may object to
BellSouth being identified o'r highlighted as an alternative carner through the
use of such message. In addition, the reference to BellSouth would be
confusing to end users wﬁo have a business relationship with a reselling
carrier and not with BeIISou;ch. The only way BellSouth can avoid identifying
itself on a BackTALK pre-recorded message would be to obtain a waiver of
the federal do-not-call rules from the FCC. The FCC, however, has been
unwilling to grant such a wr;liver in the past.

9. Section 4{c) éf the proposed rules requires the underlying
carrier to notify the resellerfs customers seven days prior to terminating the
reseller’s service and permits the underlying carrier to recover the costs
assoclated with this notice.; from the reseller. BellSouth has the following
comments on this provision:

a. Although; BellSouth has not yet attempted to calculate
the costs that would mcurried to provide this notice, it is without question

that some costs will be incurred. Furthermore, recovery of these costs from

the reseller is highly unlikely when the reseller already has refused to pay its

bills to BellSouth. In short, the rule requires underlying carriers - who are
i

i
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already facing risk of non-payment - to incur further expenses due to the
|

reseller’'s failure. Forcing: underlying carriers to provide these services

without certainty of payrﬁent is the equivalent of forcing the underlying

carrier to extend credit to ai reseller who has already defaulted on other debt.
|

b. Providing for the recovery of BellSouth’s cc‘)sts from the
new carrier or from the encé user is equally unhelpful. In either instance, the
end user or the new carrier| may object to the payment of such charges and
would have no contractual obligation to pay such charges to BellSouth. In
such a scenario, the collec;tion of such charges would be difficult at best.
Moreover, contact from the; underlying carrier to collect such charges would
be confusing for end users who are not obtaining service from that carrier.

c. BeIISout:h has no way to know whether or not the reseller
has fulfilled its obligation to notify its customers as required in this section.
Therefore, the rule would riequire BellSouth to develop and implement some
sort of monitoring proceiss to determine compliance by the reseller.
Furthermore, because of t:he time required to prepare and issue such a
notice, BellSouth must eltr;er begin preparation of its own notice earlier or
run the risk of failing to 1ssue the notification in time, should the reseller fail
to issue Its own notice. Tjhis scenario causes BellSouth to incur additional
costs whether or not the réseller complies with this notification requirement
and to take on a regullatory-style monitoring function which is not

BellSouth’s responsublllty? and for which BellSouth has not been

|
{
compensated. ;



d. Finally, jas the underlying carrier, BellSouth has limited

information about the reseller’s customers, namely the customer’s telephone

number, service address and the services provided at that address.

|
BellSouth will not necessarily have the billing address (where the customer

{

has instructed the service{ provider to send the bill). Therefore, In the

i

. .

context of a written notice; BellSouth may not send the notice to the proper
|

address and must rely on)the reseller to provide this information. These

problems mean that achlevflng actual notice is unlikely — although incurring
1

|
t

the cost is a certainty.
i
10. Section 4(e) pf the proposed rules requires the underlying

carrier to provide basic local exchange service to customers of the reseller

i

for at least fourteen days following the disconnection of the reseller’s
service, or until the customer selects another provider of local service,
whichever is less. If the customer selects a new service provider, the

underlying carrier may charge the new provider for the service at a rate set

|
forth In the tariffed Emergency Continuity Service Plan approved by the

Authority. However, BeIISduth has limited ability, at this time, to back bill a

CLEC for all charges incurred by these end users. Therefore, BellSouth

|
would be left with no way ‘to recover the charges for this extended service.
|

[
This provision is simply a: rule unconstitututionally requiring BellSouth to

1

provide free services, and 'such takings are not permitted under either the

U.S. or Tennessee Constitutions.
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! 11. Section 4(f) requires the underlying carrier to incur the expense

of contacting any remalnipg customers to notify them of the temporary
change in service provider during the transition period described in

subsection (e). This requirement iImposes yet another cost on the underlying
1

service provider with no means to recover any of that cost. In addition, the

reseller’'s customer base m:ay be fluctuating significantly during this period,

making the job of identifying and contacting each remaining customer

!

extremely difficult. ‘

12. BellSouth hassllmited data on end user activity from the few
Instances where this tariff has been invoked in other states. The only
available data came from ':che experience with one relatively small reseller.

BellSouth does not routln'ély track this information and has not thoroughly
|

analyzed the data, but 1t appears that, in this case, less than five percent of
b

end users selected BellSouth as their service provider.

13. During oral arguments, BellSouth was asked about the provision

of “soft dial tone” for 'the end users of a reseller who has been
i

disconnected. This “soft dial tone” would permit an end user to only dial

emergency numbers (such as “911”) and BellSouth’s business office (to the

|
exclusion of the business pfflces ofother service providers). BellSouth has
i

” o

provided “soft dial tone” ion its retail customers’ lines. When BellSouth

places “soft dial tone” on a line, the network facilities from the Central
i

Office to the end user’s premises remain dedicated to that end user. |If

those facilities are subsequ:ently needed to provide service to a different end

i



user, the “soft dial tone” will be disabled and the facilities will be available
for alternate use. Requiring BellSouth to maintain a “soft dial tone” status
for the end users of a défaulting CLEC could result in BellSouth’s retail
customers — and the custc;mers of other CLECs using BellSouth’s facilities
and paying timely for them - being inconvenienced by a lack of facilities due
to facilities being held in a I”soft dial tone” status resulting from the reseller
default. Because of the coinsistently changing needs for facilities to respond
to customer demand, Belléouth cannot make any guarantees as to where
and when “soft dial tone” éan be provisioned. Therefore, BellSouth believes
that “soft dial tone” is not :an appropriate requirement when disconnecting a
reseller. I

f Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

, By:
! ~Gdy M. Hicks

Joelle J. Phillips

| 333 Commerce Street, Suite 2101
! Nashville, TN 37201-3300

' 615/214-6301
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Martha M. Ross-Bain, Esquire
AT&T

1200 Peachtree Street, Suite 8100
Atlanta, Georgia 30309

Ed Phillips, Esq.

United Telephone - Southeast
14111 Capitol Bivd.

Wake Forest, NC 27587

Dana Shaffer, Esquire
XO Communications, Inc.
105 Malloy Street, #100
Nashville, TN 37201

De O’Roark, Esquire

MCI Worldcom, Inc.

Six Concourse Pkwy, #3200
Atlanta, GA 30328

Henry Walker, Esquire
Boult, Cummings, et al.

P. O. Box 198062
Nashville, TN 37219-8062

John B. Adams

Citizens Communications
250 S Franklin St.
Cookeville, TN 38501

Bruce H. Mottern

TDS Telecom

P. O. Box 22995
Knoxville, TN 37933-0995
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Nashville, TN 37219

Timothy Phillips, Esquire

Office of Tennessee Attorney General
P O. Box 20207

Nashville, Tennessee 37202

Andrew O. Isar, Esquire
ASCENT

7901 Skansie Ave., #240
Gig Harbor, WA 98335

Dale Grimes, Esquire

Bass, Berry & Sims, PLC

315 Deaderick Street, Suite 2700
Nashville, Tennessee 37238-3001




